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March 16, 2020 
 
Regulations Division 
Office of the General Counsel 
Department of Housing and Urban Development  
451 7th Street, SW, Room 10276 
Washington, DC 20410-0500 
 
Re: [Docket No. FR-6123-P-02] Affirmatively Furthering Fair Housing1 
 
To Whom It May Concern: 
 
On behalf of the National Association of Housing and Redevelopment Officials (NAHRO), I would like to 
offer the following comments to the United States Department of Housing and Urban Development 
(HUD or the Department) in response to the notice titled “Affirmatively Furthering Fair Housing” 
published in the Federal Register on Thursday, January 14, 2020. 
 
Formed in 1933, NAHRO represents over 20,000 housing and community development individuals and 
agencies. Collectively, our members manage over 970,000 public housing units, 1.7 million Housing 
Choice Vouchers (HCVs), and receive over $1.5 billion in Community Development Block Grant (CDBG) 
and HOME Investment Partnerships (HOME) Program funding to use in their communities. NAHRO has 
the unique ability to represent public housing agencies, local redevelopment agencies, and other HUD 
grantees of all sizes and geography. 
 
The Department is weighing how to properly implement certain entities’ duty to affirmatively further 
fair housing. This comment letter is divided into three sections: the first section provides a brief history 
of the affirmatively furthering fair housing rule, the second section provides general comments on the 
proposed affirmatively furthering fair housing rule, while the third section answers a selection of HUD’s 
specific questions on the rule. 
 
Section I – Background 
 
The duty to affirmatively further fair housing for recipients of Department of Housing and Urban 
Development (HUD) funding was created with the passage of Title VIII of the Civil Rights Act--known as 
the Fair Housing Act--in 1968. The Fair Housing Act states that HUD must “administer the program and 
activities relating to housing and urban development in a manner affirmatively to further the policies” 
of fair housing.2 To comply with the Fair Housing Act’s duty to affirmatively further fair housing, HUD 
created the analysis of impediments (AI) process. Certain program participants could meet the AFFH 
requirements by submitting a certification that they would affirmatively further fair housing. To 
complete an analysis of impediments, program participants would have to identify impediments to fair 
housing choice within a jurisdiction and take appropriate actions to mitigate and address the effects of 
those impediments that were identified. 

 
1 All citations are informal. 
2 42 U.S.C. § 3608(e)(5). 
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Two reports conducted by HUD and the Government Accountability Office (GAO) respectively found 
that there were certain issues with the analysis of impediments process. In 2009, a report from HUD 
titled “Analysis of Impediments Study” (HUD Study), by HUD’s Office of Policy Development and 
Research found certain flaws in the analysis of impediments process.3 First, the report found that when 
a national sample of 70 AIs were requested, only 45 were produced.4 Additionally, many jurisdictions 
that did submit the AIs, submitted AIs that were out of date.5 Many of the AIs that were not out of date 
were not showing improvement.6 Many of the AIs reviewed also did not follow the guidance that HUD 
had promulgated.7 While the guidance was not binding, it still provided good recommendations for 
how to complete the AI. At the same time, the report noted that for smaller jurisdictions, it would not 
make sense for the entity to completely follow the guidance because all of the guidance’s 
recommendations would not have been necessary or appropriate.8 The report also found that the AIs 
varied in quality, with some being of very high quality, while others were not.9 Finally, the report 
stressed that the AI was a local document, so it had to have local buy-in in order to drive funding 
decisions.10 
 
In 2010, the GAO also published a report, titled “Housing and Community Grants: HUD Needs to 
Enhance Its Requirements and Oversight of Jurisdictions’ Fair Housing Plans” (GAO Report) on the 
analysis of impediments process.11 In a survey of 441 AIs, HUD found that many AIs were outdated and 
were not serving as effective planning documents to identify potential impediments to housing 
choice.12 Some entities also were not preparing AIs or only completing them in a cursory fashion.13 
Additionally, without timeframes, it was difficult for HUD to judge progress being made by the entity. 
Without officials signing the document, it was also unclear of the extent to which local officials were to 
be held accountable for the contents of the AI.14 Another weakness that the GAO found in the AI 
process was that there were few regulatory requirements, such as updating AIs regularly, following a 
specific format, or submitting them to HUD for review.15 
 
In addition to identifying problems with the analysis of impediments, both the 2009 HUD study and the 
2010 GAO report suggested improvements to the process. The 2009 HUD study made the following 
recommendations: 
 

• Provide enhanced guidance and assistance to increase completeness and quality of the AIs; 

• Find other possible revenue streams to ensure jurisdictions have funding sources for 
conducting AIs; 

• Update the 1996 Fair Housing Planning Guide; and 

 
3 Policy Development Division, Office of Policy Development and Research, “Analysis of Impediments Study,” 
January 27, 2009, http://www.documentcloud.org/documents/365748-hud-reporting-compliance-report.html.  
4 Policy Development Division, p. 4. 
5 Policy Development Division, p. 7. 
6 Policy Development Division, p. 10. 
7 Policy Development Division, p. 15. 
8 Policy Development Division, p. 15. 
9 Policy Development Division, p. 8. 
10 Policy Development Division, p. 15. 
11 United States Government Accountability Office, “Housing and Community Grants: HUD Needs to Enhance Its 
Requirements and Oversight of Jurisdictions’ Fair Housing Plans,” GAO-10-905, September 2010, 
https://www.gao.gov/products/GAO-10-905.  
12 United States Government Accountability Office, p. 13. 
13 United States Government Accountability Office, pp. 14-15. 
14 United States Government Accountability Office, pp. 19-21. 
15 United States Government Accountability Office, pp. 22-23. 

http://www.documentcloud.org/documents/365748-hud-reporting-compliance-report.html
https://www.gao.gov/products/GAO-10-905
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• Provide public access to AIs.16 
 
In addition, the 2010 GAO report also made certain recommendations: 
 

• The Department should establish standards for grantees to follow in updating their AIs and the 
format that they should follow in preparing the documents; 

• As part of the AI format, HUD should require that grantees follow timelines for implementing 
recommendations and the signatures of responsible officials; 

• The Department should require that program participants submit their AIs to HUD on a routine 
basis and that HUD staff should do the following: 

o Verify timeliness of the documents; 
o Determine whether the documents meet the formatting requirements; 
o Assess the progress the program participant made in addressing identified 

impediments; and 
o Ensure consistency between the AIs and other required grantee reports.17 

 
To address these flaws, the Department initiated a rulemaking in 2013 from which the Affirmatively 
Furthering Fair Housing rule would emerge. At the end of the rulemaking process, the Affirmatively 
Furthering Fair Housing rule was finalized in 2015. The final Affirmatively Furthering Fair Housing rule 
differed substantially from the modest recommendations made in the earlier HUD study and GAO 
report.18 Later in 2015, HUD finalized the local government assessment tool. The purpose of the tool 
was to assist local governments complete their assessments of fair housing (AFHs). The tool was 
updated in 2017.19 While HUD published a final PHA tool, it never implemented the tool because HUD 
was overwhelmed with the task of publishing the appropriate relevant data for each PHA’s 
jurisdiction.20 The Department never finalized the Qualified PHA tool (for smaller PHAs) or the State 
Government tool. 
 
In 2018, HUD implemented additional changes to the tools and the deadlines on which AFHs were due. 
Relying on information learned through experience administering the AFFH rule (and the 49 AFHs 
which HUD was able to review), HUD extended the deadline for local governments to submit their 
assessments by approximately two years (it varied depending on the specific deadline of the effected 
jurisdiction).21 The Department noted that program participants needed more time and technical 
assistance to complete their AFHs.22 A few months later, HUD published three additional notices. The 
first notice announced the withdrawal of the notice extending the deadline for the submittal of AFHs.23 

 
16 Policy Development Division, Office of Policy Development and Research, “Analysis of Impediments Study,” 
January 27, 2009, pp. 16-18. 
17 United States Government Accountability Office, “Housing and Community Grants: HUD Needs to Enhance Its 
Requirements and Oversight of Jurisdictions’ Fair Housing Plans,” GAO-10-905, September 2010, pp. 32-33. 
18 See “Affirmatively Furthering Fair Housing,” 80 Fed. Reg. 42,271 (2015), 
https://www.federalregister.gov/d/2015-17032. 
19 The 2017 updated version of the local government tool can be found at the following web address: 
https://www.hudexchange.info/resources/documents/Assessment-of-Fair-Housing-Tool-for-Local-Governments-
2017-01.pdf.  
20 See “Affirmatively Furthering Fair Housing Assessment Tool for Public Housing Agencies: Announcement of 
Final Approved Document,” 82 Fed. Reg. 4,373 (2017), https://www.federalregister.gov/d/2017-00713. 
21 See “Affirmatively Furthering Fair Housing: Extension of Deadline for Submission of Assessment of Fair Housing 
for Consolidated Plan Participants,” 83 Fed. Reg. 683 (2018), https://www.federalregister.gov/d/2018-00106.  
22 83 Fed. Reg. 684 (2018). 
23 See “Affirmatively Furthering Fair Housing: Withdrawal of Notice Extending the Deadline for Submission of 
Assessment of Housing for Consolidated Plan Participants,” 83 Fed. Reg. 23,928 (2018), 
https://www.federalregister.gov/d/2018-11143.  

https://www.federalregister.gov/d/2015-17032
https://www.hudexchange.info/resources/documents/Assessment-of-Fair-Housing-Tool-for-Local-Governments-2017-01.pdf
https://www.hudexchange.info/resources/documents/Assessment-of-Fair-Housing-Tool-for-Local-Governments-2017-01.pdf
https://www.federalregister.gov/d/2017-00713
https://www.federalregister.gov/d/2018-00106
https://www.federalregister.gov/d/2018-11143


 

4 

 

The second notice withdrew the revised local government tool.24 The third notice noted that despite 
not having any active assessment tools, local governments, PHAs, and states still had to comply with 
the Fair Housing Act’s duty to affirmatively further fair housing by conducting AIs and taking action to 
overcome the effects of identified impediments to fair housing.25 Three fair housing groups challenged 
the decision both to withdraw the local government tool and to move toward a modified analysis of 
impediments process, but a federal judge dismissed the suit for multiple reasons.26 
 
In August of 2018, the Department published a notice titled “Affirmatively Furthering Fair Housing: 
Streamlining and Enhancements.”27 In it, HUD notes that it is committed to “achieving fair housing 
opportunity for all, regardless of race, color, religion, national origin, sex, disability, or familial status.”28 
The Department also notes that the current rule is not “fulfilling its purpose to be an efficient means 
for guiding meaningful action by program participants.”29 In requesting public comments, the 
Department seeks to do the following: minimize burden, while still affirmatively furthering fair housing; 
create a process focused on results; provide for greater innovation and local control; seek actions that 
increase housing choice by increasing housing supply; and efficiently use HUD’s resources.30 
 
In January of 2020, the Department released a new rule to affirmatively further fair housing.31 The new 
proposed rule would change the definition of affirmatively furthering fair housing. The new rule 
changes the definition to one which advances “fair housing choice within the program participant’s 
control or influence” and allows “individuals and families [to] have the opportunity and options to live 
where they choose, within their means, without unlawful discrimination related to race, color, religion, 
sex, familial status, national origin, or disability.”32 The new definition emphasizes actions that are 
within an entity’s control, that increase the supply of housing, and that allow individuals to be free 
from intentional discrimination, while not focusing on explicitly integrating communities.33  
 
Additionally, the new proposed rule reflects the new, simplified process that HUD created in response 
to the concerns raised in the previous iteration of the rule. The proposed rule would rank jurisdictions 
receiving Community Development Block Grant (CDBG) funding by looking at three, data-based 
measures:  
  

1. Whether a jurisdiction was free of adjudicated fair housing claims;  
2. Whether a jurisdiction has an adequate supply of affordable housing throughout the 

jurisdiction; and  
3. Whether a jurisdiction has an adequate supply of quality affordable housing throughout the 

jurisdiction.34  
  

 
24 See “Affirmatively Furthering Fair Housing: Withdrawal of the Assessment Tool for Local Governments,” 83 Fed. 
Reg. 23,922 (2018), https://www.federalregister.gov/d/2018-11146.  
25 See “Affirmatively Furthering Fair Housing (AFFH): Responsibility To Conduct Analysis of Impediments,” 83 Fed. 
Reg. 23,927 (2018), https://www.federalregister.gov/d/2018-11145.  
26 See NFHA v. Carson, https://www.courtlistener.com/opinion/4527831/national-fair-housing-alliance-v-carson/.  
27 See “Affirmatively Furthering Fair Housing: Streamlining and Enhancements,” 83 Fed. Reg. 40,713 (2018), 
https://www.federalregister.gov/d/2018-17671.  
28 83 Fed. Reg. 40,713 (2018). 
29 83 Fed. Reg. 40,713 (2018). 
30 83 Fed. Reg. 40,713 (2018). 
31 See “Affirmatively Furthering Fair Housing,” 85 Fed. Reg. 2,041 (2020), 
https://www.federalregister.gov/d/2020-00234.  
32 85 Fed. Reg. 2,053 (2020). 
33 85 Fed. Reg. 2,053 (2020). 
34 85 Fed. Reg. 2,053 (2020). 

https://www.federalregister.gov/d/2018-11146
https://www.federalregister.gov/d/2018-11145
https://www.courtlistener.com/opinion/4527831/national-fair-housing-alliance-v-carson/
https://www.federalregister.gov/d/2018-17671
https://www.federalregister.gov/d/2020-00234
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In reviewing measure 1, HUD will consider whether a jurisdiction, or a PHA operating within a 
jurisdiction, has in the past five years been found by a court or administrative law judge in a case 
brought by or on behalf of HUD or the Department of Justice to be in violation of civil rights law, unless 
the finding has been successfully appealed or otherwise set aside. 35 
  
In examining measures 2 and 3--whether a jurisdiction has an adequate supply of affordable housing or 
whether a jurisdiction has an adequate supply of quality affordable housing--HUD would look to data-
based factors such as the following: median home value and contract rent; household cost burden; 
percentage of dwellings lacking complete plumbing or kitchen facilities; vacancy rates; rates of lead-
based paint poisoning; rates of subpar public housing conditions; availability of housing accepting 
housing choice vouchers throughout the jurisdiction; the existence of excess housing choice voucher 
reserves; the availability of housing accessible to persons with disabilities; and potentially other 
metrics.36  
  
Those jurisdictions that receive CDBG funding would then pick 3 measurable, concrete goals or 
obstacles to fair housing choice they plan to address as a component of their consolidated plan 
process.37 The Department would review these goals for completeness and verify that they use 
measurable standards.38 The Department would then use the publicly available metrics mentioned 
above to score these jurisdictions. The Department would also compare similar types of jurisdictions 
to each other.39   
  
The role of PHAs would be to work with their local jurisdictions on housing-related issues to help pick 
and achieve AFFH goals.40 After working with their local jurisdictions, PHAs would then have to certify 
in their annual plans that they consulted with their local jurisdiction on how to satisfy their obligations 
in common to affirmatively further fair housing, that they will carry out their plans, and 
that they will affirmatively further fair housing in their programs and other areas under their control.41  
  
Within each category of jurisdiction, HUD would elevate outstanding and most-improved AFFH 
performers and allow them to be eligible for increased preference points in various Notice of Funding 
Availability (NOFA) announcements or receive eligibility to receive additional program funds.42 Top and 
most-improved performers may receive bonus points in NOFAs for the following HUD programs: Choice 
Neighborhood Planning and Implementation Grants; Jobs-Plus; lead-based paint reduction 
programs; Resident Opportunities and Self-Sufficiency (ROSS) and Family Self-Sufficiency 
(FSS) programs; and the Fair Housing Initiative program.43 Additionally, HUD may award certain 
designations, such as Moving to Work (MTW) status or priority for a conversion under the Rental 
Assistance Demonstration (RAD) program based on these jurisdictional rankings.44 The Department 
would also use top performers as a model for designing future fair housing programs and efforts.45 

 
 

 
35 85 Fed. Reg. 2,054 (2020). 
36 85 Fed. Reg. 2,053 (2020). 
37 85 Fed. Reg. 2,056 (2020). 
38 85 Fed. Reg. 2,057 (2020). 
39 85 Fed. Reg. 2,053-2,054 (2020). 
40 85 Fed. Reg. 2,060-2,061 (2020). 
41 85 Fed. Reg. 2,061 (2020). 
42 85 Fed. Reg. 2,049 (2020). 
43 85 Fed. Reg. 2,049 (2020). 
44 85 Fed. Reg. 2,049 (2020). 
45 85 Fed. Reg. 2,049 (2020). 
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Section II – General Comments 
 
The National Association of Housing and Redevelopment Officials believes that there are both positive 
and negative aspects to this proposed rule. On the one hand, this rule brings reporting requirements to 
a manageable level while also streamlining the affirmatively furthering fair housing process. On the 
other hand, there are several aspects to this rule that should be reconsidered before the rule is 
finalized. 
 
Definition of “Affirmatively Furthering Fair Housing”  
 
The proposed rule would change the definition of affirmatively furthering fair housing. Previously the 
definition stated that affirmatively furthering fair housing was “taking meaningful actions that, taken 
together, address significant disparities in housing needs and in access to opportunity, replacing 
segregated living patterns with truly integrated and balanced living patterns, transforming racially and 
ethnically concentrated areas of poverty into areas of opportunity , and fostering and maintaining 
compliance with civil rights and fair housing laws.” The proposed rule changes the definition to one 
which advances “fair housing choice within the program participant’s control or influence” and allows 
“individuals and families [to] have the opportunity and options to live where they choose, within their 
means, without unlawful discrimination related to race, color, religion, sex, familial status, national 
origin, or disability.”  
 
The proposed definition deemphasizes the underlying Fair Housing Act. While agencies should only be 
held accountable for  actions that are within their control, a new definition of “affirmatively furthering 
fair housing” must take into account current and past patterns of segregation and exclusion while the 
agency takes actions, within its control, to actively engage and support the opportunity for individuals 
and families to live where they choose. 
 
Additional Funding 
 
The Department must agree to begin requesting additional administrative fees for the Housing Choice 
Voucher program and full funding for the Public Housing Operating Fund. The Department is requesting 
that housing agencies work with their local jurisdictions on their processes to complete the 
requirement to affirmatively further fair housing while it is underfunding the current administrative fee 
formula and operating fund formula that would allow agencies to do so meaningfully. In its fiscal year 
(FY) 2021 budget, the Department is requesting only 70 percent of the national funding required to pay 
a PHA’s full administrative fee eligibility. The administrative fee account has not been fully funded since 
2003. Similarly, the operating fund is not fully funded.  
 
The Department must propose that Congress fully fund the administrative fee account and the Public 
Housing Operating Fund in the next budget. While NAHRO understands that Congress ultimately makes 
the final decision on the funding level for this account, the Department sets the parameters for funding 
conversations in its proposed budget. This funding is crucial for the operation of PHAs around the 
country. 
 
Create alternative roadmaps for collaboration  
 
While this proposed rule is a step in the right direction in terms of the reporting requirements for PHAs, 
it requires that all PHAs collaborate with their local jurisdictions. In the past, when some agencies have 
tried to collaborate with their jurisdictions, they have had limited success. While we hope that an effort 
like this will foster new relationships, agencies should not be penalized when those attempts at 
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collaboration are not productive. While there are jurisdictions where the PHAs and local governments 
have good relationships and a shared history of collaboration, there are other jurisdictions where the 
PHA and the local government do not have a shared history of collaboration.  
 
The rule should offer an alternative for PHAs that are unable to establish a partnership as 
contemplated in the proposed rule.  Perhaps the PHAs can specify the partnerships they currently have 
or will create with other public agencies, non-profit groups, or the private sector.     
 
Finally, there needs to be additional clarity on the requirements for PHAs that are not in entitlement 
communities. The Department should specify if these agencies should collaborate with their local 
jurisdictions, their state government, or another entity or unit of government. 
 
Metrics for jurisdictional risk analysis are not sufficiently defined 
 
The metrics for the rule’s jurisdictional risk analysis are not sufficiently defined. The proposed rule 
would rank jurisdictions by looking at whether a jurisdiction was in violation of current civil rights laws, 
whether there was an adequate supply of affordable housing, and whether there was an adequate 
supply of available quality housing. In examining whether there was adequate supply of affordable 
housing and available quality housing, the Department would look to the median home value and 
contract rent; household cost burden; percentage of dwellings lacking complete plumbing or kitchen 
facilities; vacancy rates; rates of lead-based paint poisoning; rates of subpar public housing conditions; 
the availability of housing accepted housing choice vouchers throughout the jurisdiction; the existence 
of excess housing choice voucher reserves; and the availability of housing accessible to persons with 
disabilities. The proposed rule also notes that listed examples are non-exclusive. 
 
The fact that the metrics are non-exclusive is a problem. The Department needs to know and define 
what the specific metrics are that will be used to rank jurisdictions. Jurisdictions need to know the 
specific metrics against which they will be judged. These metrics should not simply be written in 
guidance, which will allow the Department and future administrations to change them without public 
input. Instead, the metrics need to either be integrated in the final regulation or published in a notice in 
the Federal Register, which can only be altered after a comment period. The metrics cannot be in a 
non-exclusive list, as this creates uncertainty for PHAs around the country about how they are being 
ranked. 
 
The incentives used in the jurisdictional risk analysis only impact PHAs 
 
The proposed rule plans to use numerous grant programs to incentivize jurisdictions to achieve high 
rankings in the jurisdictional risk analysis. These programs include Choice Neighborhood Planning and 
Implementation Grants, Jobs-Plus, lead-based paint reductions programs, Resident Opportunities and 
Self-Sufficiency (ROSS) and Family Self-Sufficiency (FSS) programs, and the Fair Housing Initiative 
Program. The Department has also said that it will consider prioritizing PHAs in high performing 
jurisdictions for Moving to Work designations, the Rental Assistance Demonstration (RAD), or 
participation in mobility demonstrations. 
 
There are considerable issues with this system of incentives. First, the PHA will be hurt or harmed 
based on the performance of the jurisdiction. While the PHA will be collaborating with the jurisdiction, 
it is not the primary actor and it should not be the entity that has its funding jeopardized because of 
something that is controlled by the jurisdiction. Second, depending on the location of the jurisdiction, 
the goals of increasing affordable housing and increasing the supply of quality affordable housing may 
be difficult. For example, increasing the supply of housing may be more difficult in metropolitan 
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communities with tight rental markets than in other regions. As the difficulty that comes with 
increasing affordable housing supply in certain areas falls outside of the control of the PHA, PHAs 
should not be financially penalized for it. 
 
The metrics for the jurisdictional risk analysis should focus on items other than just the housing 
supply 
 
While housing supply can be one factor impeding affirmatively furthering fair housing, there may be 
other things that also impede it. The rule goes too far in only focusing on the supply of affordable 
housing; the rule should be expanded to look at solutions other than housing supply.  
 
There are multiple reasons for this. First, focusing narrowly on affordable housing supply will not 
necessarily resolve the underlying problems that may hinder effective integration in communities. 
There may be instances where steps need to be taken that go beyond increasing the housing supply. 
Second, it is not clear that strict adherence to only looking at housing supply complies with the plain 
meaning of the Fair Housing Act. Writing the rule in this way creates uncertainty and leaves the rule 
open to court challenges. A rule that is broader in scope will be more likely to withstand judicial 
scrutiny and offer certainty to HUD’s stakeholders that it will not be struck down. Third, the affordable 
housing supply is more difficult to change in some areas than others. While the rule is attempting to 
compare similar jurisdictions, this will nonetheless create large structural barriers to do well in the risk 
analysis for some areas. 
 
Inequities in the jurisdictional risk analysis  
 
The jurisdictional risk analysis in the rule will privilege certain areas of the country over others. 
Metropolitan areas with tight rental and housing markets will have a harder time developing additional 
units than areas not facing those challenges. While NAHRO understands that jurisdictions will be 
compared to other jurisdictions in terms of population growth and whether their housing markets are 
very active, this may not be enough to ensure that like jurisdictions are being compared. This will 
create a structure that sends additional funding to certain areas at the expense of other areas based 
solely on one measure of affirmatively furthering fair housing. 
 
The jurisdictional risk analysis should be changed so that some geographies are not privileged over 
others. 
 
New changes to the rule should not be so complex as to require a consultant 
 
In making changes to the proposed rule, the Department should not inadvertently make the rule so 
complex as to require PHAs and jurisdictions to hire consultants. Fees for consultants can be large and 
money spent on them is money that is being taken away from work related to housing or community 
development. 
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Section III – Specific Responses to Selected HUD Queries 
 
Is three the appropriate number of goals a jurisdiction should submit? If not, what would be a more 
suitable number? Would a higher number more appropriately hold jurisdictions accountable to AFFH 
without imposing an undue burden? 
 
Jurisdictions should be able to choose the number of goals to submit. They are best positioned to know 
the needs of their communities and can plan according to those needs.  
 
Three is an arbitrary number. There is no guarantee that only pursuing three goals will result in on-the-
ground change in some jurisdictions. In other jurisdictions, on-the-ground change may only be 
dependent on one variable. In those instances, one would be a more appropriate number of goals. 
 
A higher number would not more appropriately hold jurisdictions accountable. Again, the basis for a 
higher number would be arbitrary—it makes more sense to acknowledge that local communities are 
most likely to know what their communities need. 
 
How should HUD balance requiring overly prescriptive standards with ensuring integrity for data 
sources that support such goals? 
 
In ensuring data integrity, the Department should not focus on prescriptive standards, but should focus 
on creating and disseminating best practices documentation that would be helpful in guiding entities 
toward using appropriate data sources. Additionally, the Department should invest in adequate 
technical assistance that would help local jurisdictions and PHAs in finding appropriate data. 
 
Additionally, it is imperative that HUD acknowledge that many smaller entities (including smaller 
jurisdictions) exist that will not be able to do complex data analyses. These entities need to have 
narrative options to set out and accomplish their goals. 
 
What, if any, aspects of the proposed rule and other policies not in the proposed rule, would 
motivate jurisdictions to more meaningfully engage in the AFFH planning process and make progress 
on the goals of the local AFFH plan? 
 
Incentives to rank highly in the jurisdictional analysis should not alter the distribution of funding from 
the current allocation of existing programs that mainly impact PHAs. For example, the proposed rule 
has the potential to redistribute the current grant programs, including Choice Neighborhood Planning 
and Implementation Grants, Jobs-Plus, lead-based paint reductions programs, Resident Opportunities 
and Self-Sufficiency (ROSS) programs and the Family Self-Sufficiency (FSS) programs, and the Fair 
Housing Initiative Program depending on how well jurisdictions rank in their jurisdictional rank analysis.  
 
A better approach would be to request additional funding from Congress for the purposes of this rule.  
Funding to implement innovative, promising, or highly collaborative initiatives could be made available 
to agencies and communities, then studied for their impact and outcomes.  HUD could also consider 
engaging the philanthropic community to work with promising, local collaborations.   
 
Additionally, HUD may consider providing waivers to agencies and communities where such waivers 
are needed to carry out innovative, promising or highly collaborative initiatives.   We only need to look 
at innovations implemented by Moving to Work agencies to find creative, locally derived housing 
solutions that positively impact community building.   
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Are there other factors, in addition to the ones listed in this proposed regulation, which are generally 
considered to be inherent barriers to fair housing? 
 
Yes, we encourage HUD to look at factors other than those that affect housing supply. While ensuring 
an adequate supply of affordable housing and quality affordable housing is necessary, it is not enough 
to ensure that communities and PHAs are appropriately affirmatively furthering fair housing.   
 
Should any of the factors listed as inherent barriers to fair housing be revised or removed? Should 
there be different inherent barriers for States than for other jurisdictions? 
 
Yes, the factors listed as inherent barriers to fair housing should be revised to include barriers other 
than those related to affordable housing supply. 
 
What process should HUD undertake for updating the list in regulations, and how frequently should 
these updates occur? 
 
The list of inherent barriers to housing should be as wide and expansive as possible. If a jurisdiction 
decides to tackle a problem that is not on this list, it will have to complete a narrative explaining why it 
is choosing this issue. By making the list as expansive as possible, the Department will be providing 
jurisdictions with many options of what to tackle without having to take any additional steps to include 
a new item.  
 
Additions to the list should happen frequently, whenever HUD finds one that it believes should be 
added. The process for adding one should not be overly formal or complex. On the other hand, 
removing items should only be done after a notice and comment period once every ten years. Again, 
this is to ensure that jurisdictions will have many options for inherent barriers to fair housing without 
needing to justify their own barriers. 
 
What are the appropriate economic and population size/growth/decline market conditions 
categories of local CDBG-receiving jurisdictions that submit consolidated plans? Should there be 
different categories of States, as well? How many categories should there be? 
While categorization makes sense, the factors should not be limited to affordable housing supply. 
Housing supply will inherently be harder in some places. 
 
There should be different categories for states. It does not make sense to compare Wyoming to New 
York.  
 
Given the intentions of HUD for specific types of data discussed more fully below, are there specific 
data that HUD should use for certain categories and not for others? 
 
The Department should allow narratives for small jurisdictions and other entities. 
 
What process should HUD undertake for updating the metrics, scoring, weighting, and other 
components, and how frequently should these updates occur? 
 
The Department should ensure that the metrics are written into the rule or into a Federal Register 
notice that requires a notice and comment period to change. Any change to the metrics should have a 
period for HUD’s stakeholders to provide feedback to ensure that appropriate metrics are being 
selected. The Department should not write the metrics in guidance, nor should they publish it in any 
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Federal Register notice that can be changed absent notice and comment period. This will ensure that 
future administrations do not change the metrics without the appropriate transparency. 
 
Additionally, the list of metrics should be exhaustive. The list should not be open-ended because it 
provides an opportunity for non-transparent change on items that jurisdictions and PHAs will be ranked 
on and on which funding decisions will be made. The list should well defined and closed, so that there 
will be certainty and clear rules for jurisdictions and PHAs to follow. Entities must know the criteria by 
which they are being ranked so that they can take the appropriate steps to meet those criteria. 
 
The metrics should be updated every ten years. This provides an appropriate balance between making 
sure the metrics measure items that are appropriate in the real world, while maintain regulatory 
certainty, so entities know what is being measured and can evaluate how their actions are impacting 
the metrics without having them changed too frequently. 
 
Should HUD also rank non-CDBG jurisdictions that still submit consolidated plans? What are the 
potential obstacles or problems with those rankings? 
 
As the rule is currently structured, HUD should not rank non-CDBG jurisdictions. If HUD were to use 
new money it has requested from Congress as an incentive, then HUD may want to consider ranking 
non-CDBG jurisdictions because the new incentives will create a reason for the non-CDBG jurisdiction 
to engage in the affirmatively furthering fair housing process. Additionally, any best practices should be 
disseminated to non-CDBG jurisdictions and technical assistance should be provided to them too. 
 
Are there other methods (aside from a yes or no indicator) for incorporating the complaints into the 
dashboard? Are there other data points HUD should include in this measure? 
 
A yes or no indicator for the complaints for a jurisdiction works well. There should be no other data 
points that HUD should include in this measure. 
 
HUD is concerned that taking into account adversely adjudicated civil rights cases that were not 
brought by HUD or DOJ will encourage jurisdictions to settle civil rights claims rather than risk an 
adverse ruling that would affect the jurisdiction’s standing with HUD. HUD seeks comment on 
whether, and if so how, it could take these cases into account without unduly influencing civil rights 
litigation. 
 
The Department should not take into account adversely adjudicated civil rights cases that were not 
brought by HUD or the Department of Justice (DOJ). The proposed rule’s current structure on this issue 
provides the appropriate balance between incentivizing actions to affirmatively further fair housing and 
not interfering in ongoing litigation. 
 
Are there circumstances in which a jurisdiction should not be held accountable for a negatively 
adjudicated complaint against a PHA? Are there ways to take adjudications against a PHA into 
account without penalizing the entire jurisdiction? 
 
According to the current structure of the rule, the penalty would be low ranking in the jurisdictional risk 
analysis. Since most of the programs that the Department is thinking about using as incentives for the 
jurisdictional risk analysis impact PHAs, a negative adjudicated complaint under the proposed structure 
as currently written would only harm PHAs. 
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A concern that HUD should be more aware of is that negatively adjudicated complaints against a 
jurisdiction (or a poor jurisdictional ranking for other reasons) will impact PHA funding. As the rule is 
currently structured, the jurisdictional rankings provide no incentives for jurisdictions to score highly on 
the jurisdictional rankings because the programs primarily impact PHAs. 
 
A better method would be for the Department to request additional funding or new waivers to act as 
incentives for both PHAs and jurisdictions. Then only those entities that do not have a negatively 
adjudicated complaints against them would be impacted. The incentive funding would need to be new 
and separate for both the PHA and the jurisdiction. 
 
How should HUD determine ranking of high and low AFFH performers? Should a baseline percentage 
be used (for example, the top 20 percent and bottom 20 percent), or should some other ranking be 
used (for example, a “natural break” in the distribution where there is a material distinction between 
jurisdictions)? If a percentage, what is the appropriate percentage, and why? Would it be 
appropriate to set a percentage and then allow the Secretary to deviate from that baseline when the 
data warrants it? What would be the effects of using each type of approach? 
 
Again, the National Association of Housing and Redevelopment Officials stresses that if the Department 
proceeds with a ranking system, it should be expanded to include factors outside of housing supply. 
Additionally, the incentives should not be on programs that solely impact PHA funding. Instead, the 
Department should use new funding to incentivize competition among jurisdictions and among PHAs to 
properly affirmatively further fair housing. 
 
If--after correcting for these deficiencies--the Department were to continue with a ranking system, 
there should only be a system with outstanding and standard categories. The ranking should be divided 
between the outstanding entities and all the other entities. Since the primary purpose of the ranking 
system is to incentivize entities, there is no need for a category other than outstanding. 
 
A baseline percentage should be used and be adhered to over any system with a natural break. Clear 
and consistent rules that jurisdictions and PHAs can follow over nebulous ranking categorization (e.g., 
finding the “natural break”) are always preferable because it allows entities to know what to strive for 
without worrying that goalposts will be shifted in an opaque manner by future administrations. 
 
It would not be appropriate for the Secretary to set a percentage and then allow the Secretary to 
deviate from that baseline when the data warrants it. Again, clear rules that are understandable and 
easy to follow are better than ones that award too much discretion to HUD staff without guidelines on 
how HUD staff will use those rules. While one administration may use the discretion in a way that 
corresponds to how the rule is written, other administrations may use the extra discretion in ways to 
subvert the rule. 
 
Should there be two tiers of rewards for high performing jurisdictions, such as “outstanding” and 
“high pass,” where “outstanding” performers received regulatory relief and extra funding, while 
“high pass” performers received just one category of relief, such as extra funding? What would be 
the effects of such an approach? 
 
If the incentives for scoring well in the jurisdictional risk analysis are new funding (i.e., not 
redistributing funds from one of the current programs) then there should be two categories. 
Additionally, a second category like “high pass” might also make it easier for those entities that are 
structurally limited (because they live in areas where it will be very hard to create new housing supply) 



 

13 

 

from receiving the highest category, a second opportunity for having their better-than-average 
performance at affirmatively furthering fair housing recognized and rewarded. 
 
The effects of this approach are that jurisdictions and PHAs that are at a structural disadvantage in the 
jurisdictional ranking would still have the opportunity to receive some of the benefits of scoring well. 
Additionally, since the entities would know that despite their structural disadvantages they would still 
be able to receive the benefits of scoring well, they would be much more incentivized to working 
towards their goals and achieving as high results in the jurisdictional risk analysis as possible. 
 
Should HUD reward improvement in a jurisdiction before the first 5-year cycle is complete? If so, how 
should HUD determine progress between consolidated plan submissions, and what possible benefits 
should be available? 
 
The Department should not reward improvement before the first 5-year cycle is complete because that 
would incentivize jurisdictions and PHAs into choosing short-term goals in the hopes of receiving 
immediate benefits instead of choosing longer term goals that may be better for their communities. 
 
The Department should determine whether progress is being made between consolidated plan 
submissions by looking to see if entities are taking steps that are rationally related to achieving the 
goals that they have selected. If the steps they are taking bear some rational relation to the overcoming 
the barrier to fair housing, then the Department should certify that they are making progress in 
achieving their goals. It would be a mistake to use a more stringent standard here because this would 
have the effect of shifting power on how to complete the objectives to federal staff overseeing the 
entities. Using a higher standard here would enable federal staff to force local staff into their preferred 
method of achieving a goal (i.e., if the federal staff don’t like the method by which local staff are 
achieving a goal, they could use a higher standard to state that the local staff is not making progress on 
their goals). Local staff will be best positioned to know their communities and know what the best 
methods are for achieving their goals. 
 
Are there other rewards that HUD should consider for outstanding AFFH performers? Are there 
statutory or regulatory changes that HUD should pursue to increase the availability of such rewards? 
 
Yes, HUD should consider other rewards for outstanding AFFH performers. First, before HUD even 
considers new rewards, it should request full funding of the Housing Choice Voucher program’s 
administrative fee account and the full funding of the Public Housing program’s Operating Fund. After it 
has guaranteed these necessary funding conditions, HUD should consider looking for alternative 
funding sources to use as incentives. Using new funding as incentives for a jurisdictional risk analysis is 
the only fair way to ensure that there is buy-in to AFFH process at all levels of government. The 
Department must make these asks for new funding in its yearly budget proposal. 
 
Are there specific forms of regulatory relief that HUD should consider for outstanding AFFH 
performers? 
 
For PHAs, for the Department should consider some of these as additional regulatory benefits for 
above average performance in affirmatively furthering fair housing: 
 

• Moving to Work designation beyond the number currently allocated for the MTW program and 
the MTW Expansion (the Department should not use the current MTW designations or 
expansion slots as regulatory relief; using new MTW designations may require a statutory 
request); 
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• Fungibility among all of a PHA’s Section 9 accounts (Operating Fund and Capital Fund) and 
Section 8 accounts (Housing Assistance Payment account and Administrative Fee account)—
this will allow PHAs to better serve their residents while also using funding to better serve their 
residents and better affirmatively further fair housing; 

• The ability to set payment standards for vouchers at levels lower or higher than 90 percent to 
110 percent of the fair market rent (FMR); 

• Additional funding to conduct rent research surveys to ensure the accuracy of a PHA’s FMR; 

• The ability to use housing assistance payments for the purposes of paying: 
o Security deposits; 
o Providing mobility related services to enable residents to move to areas of opportunity; 
o Establishing a single point of contact with landlords to help the stem of a loss of 

landlords; 
o Setting up informational sessions to inform landlords about the Housing Choice 

Voucher program; 
o Establishing a damage mitigation fund to provide security to landlords who perceive 

that tenants will damage their property (this will also draw more landlords to the 
program); 

o Purchasing carbon monoxide detectors; 
o Creating a better inspections process; 
o Conducting lead abatement activities; and 
o Any activity related to ensuring the health and safety of program participants. 

 
Are there other remedies HUD should consider requiring of jurisdictions who are not improving in 
their comparison metrics? 
 
No, the jurisdictional risk analysis should incentivize good behavior. There are already enforcement 
mechanisms available to HUD and DOJ to correct the behavior of those jurisdictions that are not acting 
in compliance with the law. 
 
HUD is seeking input on possible mechanisms for sharing information across jurisdictions regarding 
the success of efforts to AFFH, and the extent to which any such mechanisms should become 
requirements of the regulation. 
 
In the past, when some agencies have tried to collaborate with their jurisdictions, they have had limited 
success. While we hope that an effort like this will foster new relationships, agencies should not be 
penalized when those attempts at collaboration are not productive. While there are jurisdictions where 
the PHAs and local governments have good relationships and a shared history of collaboration, there 
are other jurisdictions where the PHA and the local government do not have a shared history of 
collaboration. Putting these processes in place for entities that do not currently collaborate can be 
burdensome.  
 
Additionally, mandating how agencies should collaborate by sharing information compounds the error. 
The United States of America is too large a country with too many heterogeneous housing markets for 
any single mandated sharing mechanism to be successful. The Department should not mandate the use 
of any mechanism to share information between entities. 
 
The Department should create a series of best practice documents about how to work collaboratively. 
Additionally, it should create sample memorandums of understanding which can easily be modified by 
entities on the grounds.  
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As discussed above concerning jurisdictions, HUD is concerned that taking into account adversely 
adjudicated civil rights cases which were not brought by HUD or DOJ will unduly encourage PHAs to 
settle civil rights claims rather than risk an adverse ruling affecting the PHA's standing with HUD. 
HUD seeks comment on whether, and if so how, it could take these cases into account without 
unduly influencing civil rights litigation. 
 
As mentioned above, the Department should not take into account adversely adjudicated civil rights 
cases which were not brought by HUD or DOJ. 
 
What should cooperation between PHAs and consolidated plan jurisdictions look like? 
 
While NAHRO always encourages our members to take advantage of the synergies that may come from 
cooperating, we understand that given the diversity of PHAs and jurisdictions, cooperation may not 
always be possible despite all the best efforts taken at cooperating. Thus, before discussing what 
cooperation should look like, it should be noted that cooperation should be available as an option, but 
so should the ability for the PHA to fulfill its AFFH obligation on its own. 
 
If a PHA and a jurisdiction choose to cooperate with each other on a voluntary basis, then the 
Department should not prescribe what that coordination should look like. The character of both the 
PHA and jurisdiction will vary widely by area. The entities themselves should be able to define their 
relationship. This will ensure that the establish processes that work for them and their unique 
circumstances. 
 
What HUD can do is create sample memorandums of agreement for entities of all sizes or a collection 
of best practices for establishing relationships between different types of entities (especially PHAs and 
local or state governments). This will allow those entities that have been unsuccessful in the past in 
creating these relationships to have a document to look to for steps on how to establish those 
collaborative processes. The document should stress that it is not a regulation nor any sort of legal 
authority and is only a collection of best practices to be voluntarily followed. 
 
How should this rule balance the need for PHA engagement and contribution to an area's AFFH 
requirements while not creating requirements that may be overly burdensome? 
 
The best way to balance PHA engagement with an area’s AFFH requirements is to give the PHA 
maximum flexibility in how it will fulfill its AFFH requirements. As mentioned earlier in this letter, while 
NAHRO encourages its members to work cooperatively, there are agencies that have attempted to 
collaborate with their jurisdictions with limited success. 
 
As previously mentioned, the rule should offer an alternative for PHAs that are unable to establish a 
partnership as contemplated in the proposed rule. Perhaps the PHAs can specify the partnerships they 
currently have or will create with other public agencies, non-profit groups, or the private sector. 
 
 
Sincerely, 

 
Georgi Banna, Esq. 
Director of Policy and Program Development 


